IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVANI A
ALAN MACFARLAN,
Pl aintiff, E CIVIL ACTI ON
V. E NO. 09- cv- 2246
VY HLL SNF, LLG,
Def endant .

MVEMORANDUM AND ORDER

Joyner, J. July 28, 2010

This case is now before the Court on Defendant’s Mtion for
Summary Judgnent (Doc. No. 18). For the reasons set forth in the
attached Menorandum the Motion shall be GRANTED in part and
DENIED in part.

Fact ual Backqgr ound

Plaintiff was enpl oyed as a mai ntenance director at G een
Acres Rehab and Nursing Center from 1988 until April 1, 2008, at
whi ch point Green Acres Rehab and Nursing Center was purchased by
Def endant, and the facility becane Ivy H Il Rehabilitation and
Nursing Care. Plaintiff remained enployed at Defendant’s
facility until April 10, 2008, when he was term nated by
Def endant .

On January 24, 2008, Plaintiff suffered a stroke. Plaintiff
was entitled to | eave under the Fam |y and Medi cal Leave Act

(“FMLA”), as he had been enpl oyed by the owner of the nursing



facility for nore than twel ve nonths and had worked for at | east
1,250 hours in the preceding twel ve-nonth period, and he began
this | eave on January 29, 2008. Defendant asserts that
Plaintiff’s FMLA | eave expired on April 8, 2008, and that this
was al so the date that Plaintiff selected for his return to work
when he requested the leave. Plaintiff, however, argues that he
was al |l owed an additional two weeks of FM.A | eave and that he did
not select April 8 as his end date for FMLA | eave. | nstead,
Plaintiff asserts that he sinply infornmed Defendants that he had
schedul ed a doctor’s appointnent on April 8, which he expected
woul d provide himw th clearance to return to work. \When
Plaintiff did not return to work by April 8, 2008, he was
termnated fromhis position. Plaintiff, however, asserts that
he was never inforned that he would be termnated if he did not
return to work by April 8.

Plaintiff returned to Defendant’s facility on April 16,
2008, at which point Defendant states that he was eligible for
re-hiring. At that time, however, Plaintiff had only been
cleared by his doctor to work part tine, starting on May 1, and
Plaintiff was not permtted to push, pull, or lift anything
wei ghi ng over twenty pounds. Plaintiff was infornmed that part-
time work was |likely not available, and that he should inform
Def endant as soon as he was able to return to full-time work. On

April 17, 2008, Plaintiff faxed a doctor’s note to Defendant



informng it that he was now cleared to return to full-time work
i medi ately, but that the weight imtation remained. Several
days later, Plaintiff was infornmed that any new hires required
full -duty clearance, and that Plaintiff would not be hired back
with any lifting restrictions.

Plaintiff’s lifting restrictions follow ng the stroke were
tenporary. He received short termdisability benefits from
February through August of 2008, at which tine Plaintiff was
cleared by his doctor to return to work without any limtations.
Followi ng this clearance, Plaintiff again applied for a position
wi th Defendant, but he asserts that he was never contacted in
reference to this application. On August 4, 2008, Plaintiff
filed a charge of discrimnation wth the Pennsylvani a Human
Rel ati ons Conm ssion. This resulted in an opening of an
investigation at that agency, but this investigation was cl osed
without relief to Plaintiff on June 26, 2009.

Plaintiff filed his Conplaint in this Court on May 20, 2009,
and then filed an Anmended Conpl aint on June 12, 2009. On
Novenber 30, 2009, Plaintiff, with Defendant’s consent, again
anended his Conpliant to include a fourth cause of action. Count
| is brought for violations of the FMLA and char ges Def endant
with both refusing to grant Plaintiff all of his allotted rights
under the FMLA and termnating Plaintiff in retaliation for his

taking | eave under the FMLA. Counts Il and |1l are brought for



disability discrimnation pursuant to the Rehabilitation Act and
Arericans with Disabilities Act (“ADA’), respectively. Finally,
Count 1V charges Defendant with violating the Pennsyl vani a Human
Rel ati ons Act (“PHRA’), and al so seeks to recover for disability
di scrim nation.
St andard

When a party files for summary judgnent, “[t]he judgnment
sought shoul d be rendered if the pleadings, the discovery and
di sclosure materials on file, and any affidavits show that there
IS no genuine issue as to any material fact and that the novant
is entitled to judgnent as a matter of law” Fed. R Cv. P.
56(c)(2). In making a sunmary judgnent determ nation, al
i nferences nust be viewed in the light nost favorable to the non-

movi ng party. Matsushita Elec. Indus. Co. v. Zenith Radio Corp.

475 U. S. 574, 587 (1986). In order to survive a notion for
summary judgnent, however, the non-noving party cannot rely
solely on the unsupported allegations found in the pleadings.

Id. at 324. Instead, the non-noving party must raise nore than
“sonme netaphysical doubt” as to a material fact. Mtsushita, 475
U S at 586. Further, when the non-noving party is the
plaintiff, he nust “nake a show ng sufficient to establish the
exi stence of [every] elenent essential to [his] case.” Celotex

Corp. v. Catrett, 477 U.S. 317, 322 (1986). Finally, in making a

decision as to whether there is a “genuine” issue of fact, the



court nust determne “whether a fair-mnded jury could return a
verdict for the plaintiff on the evidence presented.” Anderson

v. Liberty Lobby, Inc., 477 U S. 242, 252 (1986).

Di scussi on

Count |

Under the FMLA, enpl oyees who have worked for an enpl oyer
for at |least twelve nonths and for at |east 1,250 hours during
the past twelve nonths are entitled to twelve weeks of | eave in
any twel ve-nonth period for, anong other reasons, a health
condition that prevents the enployee fromworking. 29 U S. C
8 2611(2)(A) (defining “eligible enployee” for purposes of the
FMLA); 1d. 8 2612(a)(1)(D) (setting forth the |leave entitlenent).
An enpl oyer can deci de whet her the twel ve-nonth period during
which its enployees are entitled to twel ve weeks of |eave is the
cal endar year, sone other fixed period such as a fiscal year, the
twel ve-nont h period neasured forward fromthe date of the
enpl oyee’s first FMLA | eave, or a “rolling” twelve-nonth period
measuri ng backward fromthe date that an enpl oyee uses any FMLA
leave. 29 CF.R 8 825.200(b). If an enployer does not neke a
selection, the nethod of cal culation nost favorable to the
enpl oyee applies. 1d. § 825.200(e).

The FMLA establishes two basic causes of action. Under 29
US C 8§ 2615(a)(1l), a plaintiff can bring a clai magainst an

enpl oyer who refuses to grant the FMLA | eave to which the



enpl oyee is entitled. A plaintiff seeking to recover under this
“interference” or “entitlenment” provision nust denonstrate that
he was entitled to benefits and that his enpl oyer denied him

t hese benefits. Callison v. Cty of Phila., 430 F.3d 117, 119

(3d Cr. 2005). The FM.LA al so provides a cause of action for
“retaliation” clainms under 29 U S.C. 8§ 2615(a)(2). < ains under
this subsection require the plaintiff to show that he was
protected under the FMLA, that he suffered an adverse enpl oynent
action, and that there was a causal relationship between his
taki ng or requesting FM.A | eave and the adverse enpl oynent

action. Erdman v. Nationwide Ins. Co., 582 F.3d 500, 508 (3d

Cir. 2009). Although an enployer is free to expand upon the

| eave provisions mandated by the FMLA, to the extent that an

enpl oyer’s policies conflict wwth and di m ni sh an enpl oyee’s
rights under the FMLA, these policies are invalid. Callison, 430
F.3d at 121.

In the present case, the parties do not dispute that
Plaintiff was an eligible enployee who was permtted FMLA | eave
followng his stroke in early 2008. The parties disagree,
however, over how nuch | eave Plaintiff was all owed, and whet her
his | eave expired on April 8 or he was entitled to additional
| eave following that date. At the tine that Plaintiff’s FM.A
| eave was approved, he received a formfrom Susan St oduto, who

served as the Human Resources Director for Defendant’s



predecessor as well as for Defendant during the relevant tine
period, that informed himthat his FM.A | eave was approved
starting on January 29, 2008, and continuing until “on or about
April 8, 2008.” In addition, Plaintiff’'s Request for Famly or
Medi cal Leave lists the anticipated date of return as April 8,
2008, and a notation is witten in the margin that “10 weeks of
FMLA remain for the year.” Finally, on Plaintiff’s FM.A

Wr ksheet, the date that Plaintiff’'s FMLA | eave ends is listed as
“4/8/08,” and his expected date of return is listed as “unknown.”
In his deposition, Plaintiff also testified that he never

subm tted any docunentation to request a | eave that woul d extend
beyond April 8, 2008. He does state, however, that he inforned
Def endant that he would no | onger be seeing his doctor on April 8
to receive clearance to return to work, and that his appoi ntnent
had been changed to April 16. He further states that he was not
informed that he would be termnated if he did not return by
April 8, and that he was never infornmed that he was not eligible
for additional FMLA | eave past April 8.

The amount of time available to Plaintiff for FM.A | eave
follow ng his stroke depends on the nethod that Defendant used to
calculate his leave. Plaintiff took two weeks of FMLA | eave from
Cct ober 23, 2007, through Novenber 7, 2007. |f Defendant chose
to enploy a rolling period, therefore, Plaintiff would have been

entitled to only an additional ten weeks of |eave following his



January 2008 stroke. |If, on the other hand, Defendant neasured
by the cal endar year, he woul d have been able to take twelve
weeks of |eave follow ng his January 2008 stroke. In this case,
Def endant has failed to introduce any evidence relating to an

of ficial policy concerning the calculation of FMLA | eave ti ne.

Al t hough Def endant does introduce one page fromits enpl oyee
handbook that discusses FMLA policies, this only addresses
intermttent and reduced FMLA options, the continuation of
benefits during FMLA | eave, and the return to work foll owi ng FMLA
| eave. (Def.’s Mot. Summ J. Ex. 14.) Nowhere in this exhibit
or in any other evidence introduced by Defendant does Defendant
state its official policy for calculating the twelve-nonth | eave
period. Although Defendant appears to have intended to apply the
rolling standard in this case, as the notation on Plaintiff’s
Request for Famly or Medical Leave that Plaintiff only had ten
weeks of FMLA | eave remai ning and the deposition testinony of
Susan Stoduto inply, Defendant has not introduced any evidence to
denonstrate that this policy was officially chosen or that it was
the policy that was applied to all enployees. Plaintiff, on the
ot her hand, has asserted that he was never inforned that his

| eave woul d expire on April 8, that he essentially orally
requested that his | eave continue after April 8, and that he was
never infornmed that his | eave could not be extended.

Taking Plaintiff’s testinmony in conbination with the |ack of



evi dence i ntroduced by Defendant, a reasonable jury could infer
t hat Defendant had not adopted a | eave cal cul ation policy.
Summary judgnent, therefore, is inappropriate at this tine on
Plaintiff’s “interference” clai munder the FMLA. If, at trial,
Def endant establishes that it had adopted a rolling cal cul ation
for FMLA | eave, then judgnment will be appropriate in Defendant’s
favor.! |[If, however, Defendant cannot establish that it nade a
selection, the nost favorable calculation to Plaintiff nust be
applied and Plaintiff would have been entitled to an additi onal
two weeks of FMLA | eave. Under these circunstances it then nust
be determ ned whether Plaintiff nmade an oral request to extend
his FMLA | eave, and whether this oral request was sufficient to
extend his | eave pursuant to Defendant’s policies.

Turning to Plaintiff’s “retaliation” claimunder the FMA,
summary judgnent is appropriate in Defendant’s favor. Although
Plaintiff has shown that he was protected under the FM.A, took

his FMLA | eave, and suffered an adverse enploynent action in

To the extent that Plaintiff argues that even if Defendant had adopted
a “rolling” calculation Defendant is equitably estopped fromasserting that
Plaintiff did not return to work on time, this argunment is w thout nerit.
This is because Plaintiff cannot establish a misrepresentati on nmade by
Def endant, which is required in order to invoke equitable estoppel. As noted
above, April 8, 2008, was listed on multiple fornms provided to Plaintiff as
Plaintiff's end date for FMLA | eave. That Defendant may have been sil ent
about the consequences of refusing to return does not constitute a
m srepresentation. Plaintiff cites Dorneyer v. Conerica Bank-l1llinois, 223
F.3d 579 (7th Cir. 2000), in support of his assertion that equitable estoppe
shoul d apply, but that case addressed a situation in which the enployer’s
silence msled an enpl oyee about the fact that he was entitled to | eave, and
did not mandate that an enployer informan enployee of the legal ramfications
of refusing to return at the end of his approved | eave. W do not believe
that this is a situation in which an enployer’s silence can constitute a
nm srepresentation, and in the absence of a misrepresentation, Plaintiff’'s

claimfor equitable estoppel must fail

9



being termnated fromhis enploynent, he has introduced no
evi dence that supports the finding of a causal relationship
bet ween his taking FMLA | eave and his term nation. Defendant has
i ntroduced vol um nous evidence, including forns kept on file in
t he human resources office as well as the deposition testinony of
its enployees, that indicate that Plaintiff was term nated from
his position because he failed to return to work at the end of
hi s approved FMLA | eave. As Plaintiff has introduced no evidence
to the contrary or even argued to the contrary in his brief, we
cannot find that Plaintiff’s termnation was causally related to
his taking FMLA | eave; instead, Plaintiff’'s term nation was
causally related to his not returning at the conclusion of his
FMLA | eave. Under these circunstances, sunmary judgnment is
appropriate in Defendant’s favor on this portion of Plaintiff’s
FMLA cl ai m
Counts Il and |11

Plaintiff brings Counts Il and Ill for disability
di scrimnation pursuant to the Rehabilitation Act and the
Anericans with Disabilities Act, respectively. Both of these
Acts are to be interpreted consistently, and the standard for

determining liability is the same under both. MDonald v. Pa.,

Dep’'t of Pub. Welfare, Polk Cr., 62 F.3d 92, 94-95 (3d G

1995). Under both of these statutes, a plaintiff first nust

denonstrate that he is a qualified individual wth a disability.

10



Turner v. Hershey Chocolate U S., 440 F.3d 604, 611 (3d Cr

2006). A person can be considered disabled in one of three ways:
first, if he has an inpairnment that substantially limts the
performance of a major life activity; second, if an individual
has a record of such an inpairnent; and third, if the individual

is regarded as having such an inpairnent. Rinehiner v.

Cencolift, Inc., 292 F.3d 375, 380 (3d Cir. 2002). If a

plaintiff is attenpting to proceed as an individual who is
regarded as having an inpairnment, the inpairnment that he is
regarded as having nust substantially limt the performance of a
major life activity. 1d. at 381. Inportantly, a “tenporary,
non-chronic inpai rnent of short duration is not a disability.”
Id. at 380.

In the present case the parties do not appear to dispute the
actual limtations suffered by Plaintiff. Although Plaintiff was
tenporarily unable to work or performa |arge range of functions,
at the time that Defendant refused to re-hire himfollowing his
receiving clearance to return to work full tinme on April 17,

2008, the only limtation faced by Plaintiff was an inability to
push, pull, or lift anything weighing over twenty pounds. As the
Third Grcuit has previously found that an inability to lift even

ten pounds did not qualify as a disability, Marinelli v. Gty of

Erie, Pa., 216 F.3d 354, 364 (3d Cir. 2000), Plaintiff cannot be

considered a person with a disability. Further, as any period

11



during which Plaintiff was substantially limted in the
performance of a major life activity was tenporary, the few nonth
period follow ng his stroke al so cannot constitute a record of
having a disability. Should Plaintiff be able to establish that
he is a qualified person with a disability, he will have to
denonstrate that Defendant perceived himas having a disability.
Plaintiff introduces only one piece of evidence in support
of his assertion that Defendant regarded him as disabled: the
deposition testinony of Akive Gunewald, who is currently the
Chi ef Operations Oficer of Gobal Health Care Services G oup,
which is a corporation that provides adm nistrative support to a
group of nursing honmes, including Ivy Hll.? The testinony to
which Plaintiff points, however, does not show any
m sunder st andi ng about the nature of Plaintiff’s inpairnent.
Al though it m ght show a m sunderstandi ng about the nature of the
job for which Plaintiff was applying, it sinply cannot be
stretched to even inply that Defendant regarded Plaintiff as
di sabled. M. Gunewal d stated that
[Plaintiff] came in with a note that he wanted his

position back. He had a physician’s note that he was
restricted to light duty. . . . | told [Karen Thomas] |

2Accor di ng to the testinony of Karen Thomas, the facility Adm ni strator
during the relevant period, it was Akive G unewal d who nade the final decision
that Plaintiff should not be re-hired, although M. G unewal d states that he
did not have the authority to direct staffing decisions at Ivy HI1Il, but only
to make suggestions. Regardless of M. Gunewald s authority to nake
deci sions, the deposition testinmony introduced by Plaintiff is not sufficient
to allow a reasonable jury to deternine that Plaintiff was regarded as
di sabl ed, so we will not address whether a perception by M. Gunewal d woul d
be sufficient to allow Plaintiff’'s suit agal nst Defendant to proceed.

12



woul d foll ow her conpany policy with regard to |ight

duty and not light duty. Certain positions have the

ability to have a light duty position, certain

positions don’t. If the position requires heavy

l[ifting, then obviously you can’t have a |light duty

position in that position.
(Pl.”s Mem Opp’'n Def.’s Mot. Summ J. Ex. 7 at 48.) M.
Grunewal d | ater stated that Plaintiff’s position did not have the
ability to be light duty because it “did require lifting. It was
a mai ntenance position. It wasn’t a clerical position.” (ld. at
49.) None of this testinmny shows any m sunder st andi ng about
Plaintiff’s condition. It sinply states that Plaintiff had
lifting restrictions, which was true, and that M. Gunewal d did
not believe that a person with [ifting restrictions could perform
the position for which Plaintiff was applying. Al though M.
Grunewal d may have perceived Plaintiff of being incapable of
performng this specific job, there is no indication that he
perceived Plaintiff as being incapable of working in general or

of perform ng such a |arge range of jobs that he was perceived to

be limted in the major life activity of working. See Marinelli,

216 F.3d at 364 (noting that a plaintiff who is claimng the
inability to work as a limtation on a major life activity must
be unable to performa broad range of jobs and cannot sinply
claimthe inability to performa specific task). As any m stake
as to perception was related to the tasks required for the
position to which Plaintiff was applying and was not related to

Plaintiff’s ability to performa major life function, Plaintiff

13



has not established that he was perceived as di sabl ed, and cannot
recei ve protection under the ADA or the Rehabilitation Act.
Count 1V

Finally, Plaintiff’s claimunder the PHRA nust fail for the
sanme reasons that his clainms under the ADA and the Rehabilitation
Act failed. The PHRA has been interpreted consistently with both
the ADA and the Rehabilitation Act. Rinehiner, 292 F.3d at 382;

Kelly v. Drexel Univ., 94 F.3d 102, 105 (3d G r. 1996). Further,

the definition of “disability” in the PHRA is “coextensive” with

the definition contained in the ADA. Fehr v. MlLean Packagi ng

Co., 860 F. Supp. 198, 200 (E.D. Pa. 1994). As discussed above,
Plaintiff has failed to establish that he falls wthin this
definition, and summary judgnment in Defendant’s favor is also
appropriate on this Count.

Concl usi on

Genui ne issues of material fact remain on Plaintiff's FM.A
claimas to whether Defendant refused to provide Plaintiff with
all of his allotted FMLA | eave tinme, and summary judgnent on
Plaintiff’s claimunder 29 U S.C. 8§ 2615(a)(1) is denied.
Plaintiff, however, has failed to show any evi dence of a causal
rel ati onship between his taking FMLA | eave and his term nation,
and summary judgnent in Defendant’s favor is appropriate on his
claimpursuant to 29 U S.C. 8§ 2615(a)(2). Finally, as Plaintiff

has not established that he falls within the class of individuals

14



protected by the Rehabilitation Act, ADA, or the PHRA, sunmary
j udgnent nust be entered in Defendant’s favor on Counts |

t hrough 1V.



I N THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVANI A
ALAN MACFARLAN,
Plaintiff, . QVIL ACTION
V. . NO 09-cv- 2246
I VY H LL SNF, LLC,
Def endant .
ORDER
AND NOW this 28t h day of July, 2010, upon consideration
of Defendant’s Mdtion for Summary Judgnent (Doc. No. 18) and
responses thereto, it is hereby ORDERED that the Mtion is DEN ED
as to Plaintiff’s claimin Count | pursuant to 29 U S. C
8§ 2615(a)(1), and that the Mtion is GRANTED and sunmary judgmnent

is entered in Defendant’s favor in all other respects.

BY THE COURT:

s/J. Curtis Joyner
J. CURTIS JOYNER, J.
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